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Some  Reasons  Why  the  Hamilton 

Radial  Railway  Bill  should 

be  Passed. 


This  Bill  WU8  passed  by  the  Senate  at  the  last  session 
of  Parliament,  and  was  reported  by  the  Railway  Committee 
of  the  House  of  Commons,  but  a  question  of  jurisdiction  and 
Provincial  rights  having  been  raised,  it  was  talked  out  at 
the  end  of  the  session. 

The  promoters  of  the  Bill  argued,  firstly,  that  the 
powers  asked  for  by  the  Bill  could  only  be  given  by  the 
Dominion  Parliament,  and  were  beyond  the  jorisdiction  of 
Provincial  Legislatures,  and  secondly  that  apart  from  any 
consideration  of  the  scope  of  the  Bill,  there  were  very 
strong  grounds  for  the  contention  that  the  Company  was 
already  under  Dominion  jurisdiction,  that,  in  fact,  no  other 
view  was  tenable,  and  that  if  any  possible  question  or 
doubt  about  jurisdiction  existed,  it  should  be  set  at  rest  and 
that  the  Parliament  of  Canada  alone  could  remove  all 
doubts. 

It  is  perfectly  true  as  stated  and  reiterated  in  the  de- 
bate of  last  session  that  applications  were  on  two  occasions 
made  to  the  Ontario  liegislature  for  Acts  extending  time  for 
construction  and  other  purposes  after  1897,  when  it  is  now 
contended  the  railway  went  under  Dominion  jurisdiction; 
.  but  this  wa«  done  without  any  thought  or  attention  being 
given  to  the  matter  of  legislative  jurisdiction,  and  indeed 
it  is  only  very  recently  that  the  question  has  received  the 
careful  and  serious  consideration  which  its  great  import- 
ance calls  for. 

The  promoters  are  advised :  That  the  railwpy  has  been 
solely  and  exclusively  under  Dominion  jurisdiction  since 
1897;  that  Parliament  has  no  power  '.,0  get  rid  of  that  jur- 
isdiction or  delegate  it  to  any  other  authority ;  and  that  this 
Badial  Railway  is  a  railway,  and  not  a  street  railway. 

No  more  unfortunate  case  could  have  been  selected  for 
raising  a  question  of  infringement  of  Provincial  jurisdiction. 
Scores  of  charters  have  heretofore  been  granted  by  Parlia- 
ment for  railways  e'ntirely  within,  and  not  running  to  or 
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noBr  the  limitg  of  Proviiiooii,  and  not  croHBing  or  connecting 
with  Dominion  railways,  and  repoatodly  railways  chartered 
by  the  Provincial  LegiRlatiireg,  which  clearly  were  within 
the  competence  of  the  liOgisIatures,  he  --nme  Dominion 

railways  by  Parliament's  declaration  tl  vere  for  the 

general  advantage  of  Canada;  but  this  p  icular  ci'se  has 
been  selected  for  special  opposition  notwith.  landing  fiat  no 
Leginlature  could  grant  the  powers  asked,  and  notwith- 
stan.iing  also  that  the  Company  has  been  advised  that  by 
reason  of  what  has  happened  in  its  case  it  has  become  a 
Dominion  railway. 

There  are  probably  very  few  electric  railways  which 
were  in  the  same  position  as  the  Badial  Railway,  which 
was  chartered  like  any  ordinary  railway  by  special  Act,  and 
which  prior  to  the  Dominion  legislation  of  1900  had  gone 
under  Dominion  jurisdicti^ii  by  force  of  the  provisions  of 
the  Railway  Act  of  1888.  The  Badial's  position  is  quite 
exceptional. 

The  judgment  of  the  late  Mr.  Justice  Street  and  the 
opinions  of  the  Hon.  A.  B.  Aylesworth,  Minister  of  Justice, 
the  firms  of  Blake,  Lash  &  Castsls,  and  Nesbitt,  Gauld  & 
Dickson,  and  of  a  former  Justice  of  the  Supreme  Court  of 
Canada,  Wallace  Nesbitt,  K.C.,  all  unequivocally  pro- 
nouncing the  Badial  Railway  a  Dominion  railway,  should, 
the  promoters  very  respectfully  submit,  be  regarded  as 
rather  conolusivo  on  the  subject  of  jurisdiction,  and  the 
following  evidence  of  their  views  should  ei  '-ely  remove  all 
suspicion  or  grounds  for  suggestion  that  legil  questions  cr 
-'oubts  are  being  raised  merely  for  the  purpose  of  helping 
the  Bill  through.  To  question  the  views  of  the  Minister  of 
Justice  and  the  several  eminent  legal  authorities  wiio  have  ' 
given  these  opinions,  and  to  refuse  legislation,  can  only 
mean  a  uetermination  to  keep  this  Company  in  a  thorc  ughly 
paralyzed  and  helpless  condition.  Any  Acts  regard'ng  it 
passed  by  the  Provincial  Legiskture  since  1897  are  of  no 
torce  or  effect — mere  waste  paper — and  surely  no  business 
man  can  fail  to  appreciate  how  disastrous  it  must  be  to  the 
Company's  interests  to  be  compelled  to  remain  in  such  a 
position. 


opinion  of  Blake,  Lath  &  Caueli. 

Toronto,  October  12,  1007. 

The  Honourable  J.  M.  Gibson,  K.C., 

Hamilton,  Ontario. 
Dear  Sir : — 

EE  HAMILTON  RADIATi  EI.KCTBIC  RAILWAY 
COMPANY. 

We  have  conttideret'  the  questions  asked  in  your  letters 
of  the  8th  and  10th  of  Ot>xjber,  and  referred  to  also  in  the 
statement  of  facts  mentioned  in  yoar  letter,  and  a  copy  of 
which  is  attached  hereto. 

Tho  question  asked  is  whether,  in  our  opinion,  by  vir- 
tue of  the  railway  legislation  of  1888,  the  Hamilton  Badial 
Electric  Company  has  become  a  Dominion  Railway,  and 
subject  exclusively  to  the  jurisdiction  of  the  Dominion  Par- 
liament. It  is  claimed,  as  we  understand  it,  by  certain 
persons,  that  notwithstanding  the  provisions  of  tho  Railway 
Act  of  1880,  the  Hamilton  Radial  Electric  Railway  Com- 
pany is  still  under  the  jurisdiction  of  the  Ontario  Legisla- 
ture. 

The  Company  was  incorporated  by  Chapter  89  of  56 
Victoria,  assented  to  on  the  27th  of  May,  1898.  By  chap- 
ter 8«,  57  Victoria,  1894,  the  previous  statute  of  1893  was 
repealed. 

The  corporate  existence  of  The  Hamilton  Rp.diil  Elec- 
tric Railway  Company  depends  upon  thia  latter  statute  of 
57  Victoria. 

1.  We  have  considered  very  carefully  the  various 
fctatutes  and  judgments  relating  to  this  question,  and  we 
are  of  i'.j  opinion  that  The  Hamilton  Radial  Electric  Rail- 
v/ay  Civrnpany  is  a  railway,  and  not  a  street  railway. 

2.  That  the  railway,  by  virtuo  of  the  legislation  of 
1888.,  is  a  Domhiion  Railway,  and  exclusively  under  the 
jnriridiciion  of  the  Dominion  Parliamf.nt. 

3.  That  the  Ontario  Legislature  would  have  no  juris- 
diction to  grant  legislation  in  respect  of  this  railway. 

4.  The-  mere  fact  that  the  motive  power  for  operating 
the  railway  i^  electric,  is  of  no  consequence.  For  instance, 
you  will  have  noticed  that  the  Intercolonial  is  beginning 
to  operate  part  of  its  syster  by  means  of  electricity.  The 
C.  P.  R.  is  also  about  to  utilize  electric  power.    The  fbar- 


^x:i:,rzrJir!^'  *"«  •"■«'-  --"o*' '"  -- 


Voiint  truly, 
IU,.\KK 


I-ASH  A  TASSELS. 


Opinion  of  Nesbitt,  Gauld  &  Dickson. 

Hniiiilton,  Cimndu,  October  22ii.l.  1007. 
Hon.  J.  M.  Oilwoii,  Emj.,  K.C., 

Door  Sir; — 

KE  HA.\fir,TON  RADIAL  ELKCTKIC  RAILWAY 
(COMPANY. 

The  Hnmilton  Radinl  Electric  Rnilway  Companv  wan 
ncorporatc.,1  l,y  57  Victoria,   1894,  Cl.apter^SS^f  tl.e  o" 
tnno  I,egiKl„ti.re,  a.xl  would  be  Hubjeot  to  I'ro  incial  leLis 
lation   unless  such  Company  ban  been   removed  from  ?be 
jurisdiction  of  tbe  Ontario  LegiHlature. 

20   oMhe  n^""'':''^  Act    being  51  Victoria,  1888,  Chapter 
J  .of  the  Dominion  JVlmment,  it  waa  enacted  thi-t  each 

«  wlt7or?r''""M"''  i"''"^^''^'  "°"  ''■•  l-eafter  onnect 
ZLV  A-  """"".'8  "'«  ''"<-«  of  Railway,  or  any  of  them 
mentioned  in  Section  306  of  such  Act,  wag  a  work  for  tZ 
general  advantage  of  Canada;  and  bV  sec(^or^7  everv 
such  railway  and  branch  !-e  thereafter  was  subiect  to  fbn 
leg.Blat.ve  authority  o."  th  i^arliament  of  Canada 
mittee"oMr*'p"^'  ^f'  ''1  ""d-~t»nd,  the  Railway  Com- 
^f^n  p     •  ^c,P"'T  C'"""""  gave  permission  to  The  Ham- 

of  the'^Snd  Tnr."«"r"y  ''""'P''"^  *°  -°-  *he\racL 
ot  the  Orand  Trunk  Railway  near  Burlington,  and  such 
crossing  was  constructed  during  the  year  1897. 

The  Radial  Railway  was,  however,  by  the  sections  of 
the  Railway  Act  of  1888,  which  w.  have  refe^ed  to 
brought  w.tbin  the  exception  as  to  the  local  woTks  aLd 
undertakings  specified  in  the  British  North  ?wTca  Act 
«c  «,ive  ie:-''?"^"'""  I"  "•  ""-^  "'-^''y  P>«ce"u"der  the 
tTon'T^subStnaO.'*'""*^  "'  '"''"''^  '^  ^'^^  °^  -" 

Being  thus  a  federal  railway  exclusively  under  th^ 
egislative  control  of  tbe  Dominion,  it  is  not  competent  for 
the  Local  Legislature  of  Ontario  to  enact  any  law  which 
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would  (Ippogate  from  tlrn  KtatiitcM  and  riRhtit  of  pro|.  , 
eiijoypd  and  held' in  tliu  Federal  Corporjtinn  iiiidir  itii  Poii- 
atitiitioti  creati'd  !>>  the  Dominion  of  CanadB. 

Voiirx  truly, 

NESniTT.  fJAlTIJ)  A  nrCKSOX. 

Opinion  of  Wallace  Nesbitt,  K.  C. 

Toronto,  Ootolwr  2(itli,  1007. 
The  Honourable  J.  M.  (lil)non, 

"itmilton. 
Dear  Sir: — 

I  am  asl<t.d  wheth.'r,  in  my  opinion,  the  Hamilton 
r  dial  Electric  Railway  Company 'h  undertakiiif^  In  a  work 
\..'hin  the  exelusive  le-fiwlative  authority  of  the  Dominion 
of  Canada  under  the  terms  of  the  Dritish  North  America 
Act. 

The  Company  in  queHlion  was  incorporated  in  1804  by 
Statute  of  the  Province  of  Ontario,  57  Vict.  (Out.)  pap„  88. 

In  1807,  am  informed,  the  Company's  line  was  car- 
ried across  t.,e  line  of  the  Grand  Trunk  Railway  Company 
near  Burlington,  the  crossing  being  a  grade  crossing,  leave 
for  the  purpose  having  been  duly  obtained  from  the  Bail- 
way  Committee  of  the  I'ri      Council. 

Under  Sections  01  and  !  of  the  British  North  America 
Act,  the  exclusive  legislative  authority  of  the  Dominion 
extends  to 

"such  works  as,  although  wholly  situate  within  the  Province,  ore 
beforo  or  after  theu'  execution  declared  by  the  Parliament  of 
tnnailii  to  be  for  the  aeneral  advantiiRe  of  Canada." 

By  Section  300  of  the  Dominion  Railway  Act  of  1888, 
being  51  Vict.  (Dom.)  cap.  20,  which  was  tile  Act  in  force 
in  1807,  it  was  provided  as  follows; 

..  X-  '.T''^J"''^'';S"!'."''"'   R"''«»y-   thp   firand   Trunk   Railway,   the 

..  ,  "■'itl  ^'""""'  R»''way,  are  hereby  declared  to  he  works 

__  for  the  (jencral  advantajze  of  Canada,  and  each  and  every  branch 
„  ™%  "T  radway  now  or  hereafter  connecting  with  or  crossing  the 

said  lines  of  railway    or  any  of  them,  is  a  work  for  the  genera' 

advantage  of  Canada." 

In  1803,  by 
dbclared  that 


50  Vict.  (Dom.)  cap.  27,  section  3,  it  was 


"^wpr*w^<f  „?""'?  ^?l  t^e  construction  and  operation  of  which 

l"^  '^Q®/J^°J"J**  Legislature  should  not  be  affected  by  sec- 
tion 306  of  the  Bailway  Act  of  1888,  so  long  as  the  said 
railway  was  operated  by  electricity. 

In  1900    by  63-4  Vict.  (Dom.)  cap.  28,  section  1,  the 
\ct  0/114^°— °  ^'"^  inserted  as  section  6a  of  the  Bailway 

"clared'to'hJ''iter^  tramways,  while  hereby  expressly  de- 
"referrJ  t„  in  iS^*  ^Vt,?^  tte  provisions  of  this  Act  as  are 
"^J,o  f^^  °  "*"*'?"  *>  .'•"'"  °"'  by  reason  only  of  the  fact  of 
cro8»mg  or  connecting  with  one  or  other  of  the  lines  of  railway 
,  mentioned  m  section  303  be  taken  or  considered  to  be  woAs  fo? 

'■rtrpT^iiS'or?thif  ic-tr'-  -" '°  "^  ^"''^^  ^  -"  °*^- 

ir-  .^/"J^  '*  ^"**  further  provided  by  sub-section  2  of  68-4 
Vict.  (Dom.)  cap.  23,  section  1,  that 

'•hW.^ih.^^f"""  '^'i  '^■"  "•'P  °PP'y  to  «"  eleotrie  railways  (as  dis- 
..'PSuished  from  electric  street  railways)  passing  through  or  over 
the  Queen  Victona  Niagara  FaUs  Park,  etc." 

q  p/i?  ^^?  'm  ^^^*'°°»  «bove  quoted  were  repealed,  and 
3  Edw  VII.  (Donj.)  cap.  58,  section  7,  sub-section  1,  took 
their  place,  reading  as  follows : 

"Every  railway,  steam  or  electric  stre        lilway  or  tramwav 

„the  construction  or  operation  of  which  is  .uihorizS  by  a  Sal 

,  Act  passed  by  the  Legislature  of  any  Province,  now  or  herSr 

„  connecting  with  or  crossing  a  railway  which,  at  th^time  of  S 

,  ronnection  or  c«Msing,  is  subject  to  the  legislative  aSthority  of 

,  the  Parliament  of  Canada    is  hereby  declared  to  be  a  woA  f or 

,  the  general  advantage  of  (ianada  in  respect  only  to  such^nne?- 

••SLrt„;nin?T°«i  "'  ^.  '^'""B''  traffic  thereon'^or  any?hiW  a^ 

pertaining  thereto,  and  also  to  the  provisions  set  forth  m  thw 

Act   -elating  to  offences  and  penalties,  navigable  waters  and  crirn 

inal  matters,  and  this  act  shall  apply 'to  thft  extent  only  " 

In  1906  section  7  of  the  Act  of  1903,  above  quoted, 
was  repealed  and  R.  S.  C.  1906,  cap.  87,  section  8,  was 
enacted,  reading  as  follows: — 

■■t»,r^*'"7  railway,  steam  or  electric  street  railway  or  tramwav 

"tt  nf  tbI"?"™iT  OP^™"""  of  ^hich  is  authoriJed  by  Kai 

Act  of  the  Legislature  of  any  Province,  and  which  connecta  with 

•'^thl^T','"'?'??'  ''"■■^I"^.'-  «"">«<='  "ith  or  cross  anTl^ilwav 
"Ttl '°  1'"'  icgislative  authority  of  the  Parliament  of  Canila  shrif 
"^™nt^^"°*,^n'''"^  *>?  Parfiament  to  be  a  work  for  Cgenerai 
"relltrngV  ^'"""''''  ^  ™'"^'='  *«  t*""  provisions  of  thfs  Act 
8 


"    -(.'il"'    "?*  connection  or  crossing  of  one  railway  or  tramway 
^witn  or  by  another,  so  far  as  concerns  the  aforesaid  connection 
or  crossing; 

«     "'.'''    '^^  through  traffic  upon  a  railway  or  tramway  and  all 
matters  appertammg  thereto; 

"(c)    Criminal  matters,  including  offences  and  penalties,  and 
"(d)    Navigable  waters." 

The  question  upon  which  my  opinion  is  asked  then 
resolves  itself  into  this :  Has  the  undertaking  of  your  Com- 
pany ever  been  declared  by  the  Dominion  Parliament  to 
be  for  the  general  advantage  of  Canada,  within  the  mean- 
mg  of  the  British  North  America  Act ;  and,  if  so,  has  any 
subsequent  action  by  the  Dominion  Parliament  had  the 
effect  of  nullifying  or  modifying  the  effect  of  such  declara- 
tion? 

First,  as  to  the  original  declaration.  At  the  date  when 
your  crossing  was  made,  namely,  1897,  the  law  on  the 
subject  was  as  set  forth  in  the  section  above  quoted  from 
the  Dominion  Eailway  Act  of  1888.  The  declaration  was 
absolute  in  the  case  of  every  i'railway"  crossing  the  Grand 
Trunk  Eailway.  The  only  point,  therefore,  to  be  considered 
m  this  connection  is  whether  or  not  the  term  "railway"  in 
that  section  covered  the  undertaking  (St  your  Company. 

Taken  in  its  literal  meaning,  it  undoubtedly  did  so ;  and 
such  other  indications  as  we  have  of  the  intention  of  the 
Legislature  lead  us  to  the  same  conclusion.  In  1893,  as 
we  have  seen,  the  Dominion  Parliament  expressly  excepted 
a  certain  electric  railway  froih  the  operation  of  the  section 
of  1888.  And  in  1900  it  also  expressly  excepted  from  the 
operation  of  the  section  all  street  railways  and  tramways 
and  certain  electric  railways.  This  furnishes  the  clearest 
indication  that  the  section  of  1888  was  understood  and  in- 
tended by  the  Dominion  Parliament  as  covering  electric 
and  even  street  railways  as  well  as  steam  railways,  and  is 
in  fact  a  legislative  exposition  to  that  effect.  In  my  opin- 
ion, therefore,  the  section  covered  tBe  undertaking  of  your 
Comf)any;  and  that  undertaking  was  consequently,  in  1897, 
duly  declared  by  the  Dominion  Parliament  to  be  for  the 
general  advantage  of  Canada. 

This  was,  in  fact,  the  decision  of  Mr.  Justice  Street  in 

GRAND  TRUNK  v.  HAMILTON,  29  O.  E.,  143, 

where  this  very  railway  and  this  very  crossing  were  in 
question. 


Then  has  any  subsequent  action  by  the  Dominion  Par- 
liament had  the  effect  of  nullifying  or  modifying  the  effect 
of  the  declaration  so  made  ? 

I  may  in  the  first  place  point  out  that  it  may  be 
strongly  argued  that  legislation  by  the  Dominion  Parlia- 
ment in  1903  and  1900,  set  forth  above,  does  not  in  reality 
purport  to  nullify  past  declarations,  but  merely  to  state  the 
conditions  upon  which  future  declarations  shall  arise. 

But  apart  from  this,  the  point  is  quite  clear  to  my 
mind  that  once  the  declaration  is  made  the  Dominion  Par- 
liament  has  no  power,  even  by  the  most  express  legislation, 
to  unmake  it.  The  British  North  America  Act  contemplates 
a  declaration  made  once  and  for  all.  The  language  of  sec- 
tion 92,  sub-section  10c  of  that  Act  is  "such  works  as 

are  before  or  after  their  execution  declared." 

The  words,  "before  or  after  their  execution"  point 
to  a  specific  act  of  declaration;  and  there  is  no  provision 
in  the  statute  for  its  withdrawal. 

That  the  declaration  must  be  specific  and  formal  was 
the  opinion  of  Sir  Matthew  ©rooks  Cameron  in- 
Grand  Junction  v.  Peterborough,  45  U.  C.  E.  302,  at 
316,  and  of  Mr.  Jusljice  Burton  and  Mr.  Justice  Patterson 
in  the  same  case  in  appeal,  6  A.  B.  339,  at  341  and  349. 

Such  also  was  the  decision  of  the  Supreme  Court  of 
Nova  Scotia  in 

Windsor  v.  Western,  3   Russell  and  Chesley,  376. 

Reference  may  also  be  had  to  the  judgment  in 

Hewson  v.  Ontario,  36  S.  C.  R.  590,  at  605. 

The  result  then  is,  in  my  opinion,  that  the  undertaking 
of  your  Company  is  to-day,  as  it  has  been  since  1897,  a 
matter  with  regard  to  which  the  Dominion  Parliament  has 
exclusive  legislative  authority.  And  by  this  it  is  to  be 
understood,  under  the  decisions  in 

Toronto  v.  Bell  Telephone  Company  (1905),  AC.  52. 

Madden  v.  Nelson  (1899),  A.  C.  626,  and  Attorney- 
General  V.  Attorney-General  (1898),  A.  C.  700,  at  715, 
that  the  Provincial  Legislature  is  competent  neither  to  leg- 
islate with  regard  to  the  undertaking,  nor  in  any  way  to 
interfere  with  its  operations  when  duly  authorized  by  the 
Dominion  Parliament. 

Yours  very  truly, 


WALLACE  NESBITT. 


The  Views  of  the  Minister  of  Justice. 

(See  Hansard,  22nd  April,  1907.) 

Mr.  AYLESWORTH.  The  Bill  before  the  House  is 
one  in  which,  unless  it  may  be  the  interest  which  the  hon. 
member  for  Centre  York  (Mr.  Campbell)  has  indicated,  1 
have  no  personal  interest,  and  in  regaid  to  which  person- 
ally and  so  far  as  my  constituents  are  concerned,  I  cannot 
see  that  I  or  they  have  any  special  concern.  But  the  hon. 
gentleman  from  East  Hastings,  (Mr.  Northrop)  has  ad- 
dressed himself  to  the  question  whether  or  not  the  declara- 
tion contained  in  the  first  clause  of  the  proposed  Bill  should 
be  passed  by  this  House  and  whether  or  not  any  reason 
could  be  given  for  passing  it.  This  leads  me  to  point  out 
what  possibly  has  been  for  the  moment  lost  sight  of, 
namely,  the  circumstances  with  regard  to  legislation  of  this 
sort  in  the  case  of  a  company  whose  works  are  in  the  posi- 
tion that  the  works  of  this  company  are  in. 

The  design  of  the  British  North  America  Act  was,  of 
course,  that  there  should  be  exclusive  legislative  jurisdic- 
tion residing  either  in  this  Parliament  or  in  the  Provincial 
Legislature  with  reference  to  different  subjects  matter,  and 
accordingly  section  92,  providing  the  exclusive  powers  of 
Provincial  Legislatures,  declares  that  in  each  Province  the 
Legislature  may  exclusively  make  laws  in  relation  among 
otlier  things  to. 

Local  works  and  undertakings  other  than  such  as  are  before  or 
after  their  execution  declared  by  the  Parhament  of  Canada  to  be 
for  the  general  advantage  of  Canada. 

Now  any  work  which  has  been  at  any  time  declared  to 
be  for  the  general  advantage  of  Canada  is  thenceforward  to 
be  subject  not  to  the  legislative  authority  of  the  Provinces, 
but  to  the  exclusive  legislative  authority  of  the  Dominion 
Parliament,  and  if,  in  fact,  the  works  of  this  company  are 
declared  to  be  for  the  general  advantage  of  Canada,  then 
from  the  time  of  that  declaration  no  Provincial  Legislature 
has  power  to  legislate  with  regard  to  this  Company,  but 
this  Parliament  and  this  Parliament  alone,  and  if  these 
works  are  already  in  that  position  or  -re  in  a  doubtful  posi- 
tion the  question,  I  take  it,  for  decision  now  is  whether  or 
not  that  doubt  should  be  cleared  up,  whether  or  not  this 
Parliament  should  speak,  because  it  is  only  this  Parlia- 
ment which  has  the  power  to  declare  whether  or  not  any 
certain  works  in  the  country  are  to  be  considered  to  be  lor 
the  general  advantage  of  Canada.    This  company  was,  as 


lion,  gentlemen  have  stated,  incorporated  in  1894,  and  after 
certain  amendments  in  its  Act  of  incorporation  there  came 
a  time,  I  am  not  able  to  say  exactly  at  what  date,  when  it 
built  Its  crossing  over  the  line  of  the  Grand  Trunk  Railwnv 
at  Burhngton.     The  effect  of  that  action  on  the  part  of 
the  company  came  to  be  considered  before  the  High  Court 
of  Ontario  not   long  afterwards,   and  Mr.   Justice   Street 
who,  I  need  not  say  to  any  one  who  knew  him  or  to  any  one 
acquainted  with  the  jurisprudence  of  the  Province  of  On- 
tario, was  perhaps  the  most  careful  and  painstaking  judse 
who  ever  sat  upon  the  Canadian  bench,  delivering  a  care- 
fully considered  judgment,  to  which  allusion  has  already 
been  made,  pronounced,  I  think  in  1898  or  1899    the  law 
with  regard  to  this  particular  company,  and  said  in  so  many 
words  that  the  effect  of  the  building  of  the  crossing  over 
the  line  or  across  the  line  of  the  Grand  Trunk  at  Burling- 
ton, was,  under  the  Dominion  law  as  it  then  stood,  to  make 
the    works   of    this   Hamilton    Radial    Railway    Company 
works  thenceforward  for  the  general  advantage  of  Canad'a 
and   thenceforward   subject  only   to   Dominion   legislation 
Ihese  are  his  words: 

The  (lefendants  (The  Hamilton  Radial  Railway  Company)  are 
incorporated  by  57  Victoria,  chapter  88.  Ontario,  to  constrSct  a  l^ne 
of  railway  crossing  the  plaintiff's  (Grand  Trunk  line)  at  Burlington 
bu  are  forbidden  by  section  19  to  cross  or  intersect  the  Une  of  any 
railway  operated  by.  Bteam  at  grade.  Proposing,  however  as  thev 
MlJ^.Xl^"  P'»;°t'«  '  I'n".  they  are  brought  within  the  legh.^ 
lativ.  authority  of  th.  parliament  of  Canada  by  sections  306  and  307 

Act  t'h.  „?1°.'.7  ^"''^^^  *<=*  ."'  ^^'  «•"'  "y  '«tlon  ♦  of  the  same 
pI?cabl?e*t'o  them."'  *"*'  "'""'  *"  """"'"  "'  """"  ">"'«"»  "P" 

That,  then,  was  a  judicial  declaration  of  the  position  of 
this  company  some  four  or  five  years  after  it  was  incorpor- 
ated and  we  have  the  High  Court  of  Ontario  then  sayin^ 
by  the  voice  of  Mr.  Justice  Street  in  the  language  I  have 
read,  that  this  particular  company  possessed  works  which 
were  subject  only  to  the  legislative  jurisdiction  of  the  Par- 
liament of  Canada,  and  not  subject  to  the  legislative  juris- 
diction of  the  Legislature  of  Ontario.  The  foundation  upon 
which  tliat  decision  rested  was,  of  course,  perfectly  plain. 
At  that  time  and  for  ten  years  previously,  this  Parliament 
had  declared  by  its  legislation  of  1888  that  the  works  of  anv 
railway  company,  which  crossed  a  Dominion  road  by  that 
circumstance  became  works  subject  to  the  legislative  iuris- 
f,^'i°*  ^.""^  Parliament.  Section  306  of  the  Railway  Act 
of  1^  in  terms  enacts  that  certain  named  roads  are  works 
for  the  general  advantage  of  Canada : 


Anil  each  and  every  branch  line  or  railway  now  or  horeattor 
connoctlng  with  or  crouing  tha  laid  llnei  of  railway  or  any  ol  tham, 
l>  a  work  for  tho  gonarat  advantago  of  Canada. 

I  am  not  concerned  in  tlie  sliglitest  degree  with  the 
pohcy  of  the  logislation.  It  was  tlie  law  for  nearly  twenty 
years,  and  the  Government  of  that  day  no  doubt  considered 
that  it  was  in  the  interest  of  the  country  to  pass  it.  At  all 
events,  it  was  undoubtedly  the  law  of  Canada  from  1889 
forward  to  1903,  that  any  railway  which  crossed  a  railway 
which  was  a  Dominion  railway,  thereby  itself  became  a 
Dominion  railway  also.  So  we  have  this  situation,  that  tliis 
particular  railway,  this  particular  electric  road  incorporated 
by  the  Ontario  liCgislature  in  1894  may  have  been,  and  no 
doubt  was,  subject  to  provincial  jurisdiction  at  that  time 
and  thenceforward  until  its  line  crossed  the  Grand 
Trunk,  and  as  soon  as  its  line  crossed  tho  Grand  Trunk 
the  Parliament  of  Canada  by  ifs  declaration  of  1888  declared 
thenceforward  that  this  crossing  road,  however  little  it  may 
be,  is  a  road  over  which  the  Dominion  Parliament,  and  the 
Dominion  Parliament  ONLY,  has  legislative  jurisdiction. 

Mr.  W.  F.  MACLEAN.  Might  I  ask  the  hon.  gentle- 
jnan  a  question?  When  he  makes  that  rule  so  broad,  does 
he  say  that  if  any  portion  of  the  Street  Railway  of  Toronto 
crosses  the  Grand  Trunk  Railway  or  the  Canadian  Pacific 
Railway,  it  then  becomes  a  work  under  the  jurisdiction  of 
the  Dominion  of  Canada? 

Mr.  AYLESWORTH.  I  am  only  speaking  of  the  law 
as  I  find  it,  and  the  law  as  it  stood  when  Mr.  Justice  Street 
pronounced  this  decision  in  1898,  I  venture  to  say,  is  un- 
doubtedly as  he  declared  it.  I  am  not  expressing  my  own 
opinion;  I  am  taking  his  opinion,  which  is  a  great  deal  bet- 
ter, and  his  opinion  is  expressed  in  the  most  unequivocal 
and  iramistakable  language. 

Mr.  FOSTER.  Is  it  contended  that  that  .  ,  the  mo- 
ment it  crosses  a  Dominion  railway,  becomes  subject  to 
Dominion  legislation  by  virtue  of  legislation  passed  by  this 
Dominion  in  the  Railway  Act? 

Mr.  AYLESWORTH.    The  Railway  Act  of  1888:  quite 


Mr.  W.  F.  MACLEAN.  Then,  from  the  argument  of 
the  Minister  of  Justice  I  take  it  that  if  the  street  railway  in 
Toronto,  or  any  other  city,  crosses  the  Grand  Trunk  or  the 
Canadian  Pacific  Railway,  that  street  railway  comes  under 
the  Dominion  law. 

Mr.  AYLESWORTH.  I  am  speaking,  as  I  have  said, 
'3 


Str««f     T  T""""  "P°"  '•'^  language  of  Mr.  Justice 

htreet     I  am  not  pronouncing  any  opinion  of  my  own,  but 

LsLn'orft  °'  ^r''"i  °"*  *°  '^'  committee  what  the 
rnndZn  *'"?/°'*'''  ""^  a^y  Other  that  is  in  the  same 
eond  t.on,  would  appear  to  be.     From  1888  until  1903  we 

minion  rln  t  I  '?««•  *^at  any  road  which  crossed  a  Do- 
minion  road  thereby  itself  became  a  Dominion  road  subject 
to  Dominion  legislation,  and  Dominion  legislation  only. 

Mr.  FOSTER.     Is  that  the  law?  ^ 

.  ^'-  AYLESWOBTH.  No,  that  is  what  I  am  r.  Jng  to 
Tm  °f-  .^^'i  '■°«''  ^««  •'""'a^'l  t°  be  in  th^  position 
hlr^nV   "'*"".  ^^u"'^  ■"  ^^^  °'  1899,  and  in  1008  tWs  Par" 

lhrra"n*gS:g:f  "^  ''"^^"'  .^-'"^^^  ^■'^  -  -^-•^  ■*  -- 

Mr.  FOSTER.  Hear,  hear 
f I  ^\  AYLESWORTH.  That  was  a  change  of  policy  on 
tlie  part  of  this  Parliament  which,  after  fiftLn  years'^ex" 
perience  was  pronounced  in  1903.  Now,  the  contentfon 
arises  at  once,  and  I  should  think  it  is  a  question  of  very 
considerable  importance  for  any  railway  soHcitor  or  counsel 
to  consider:  Can  a  road  which  has  been  (or  ten  years  or 
Z  "Zr"'  ^"1^"*  ?"'y  *»  "««  jurisdiction  othe'^Domin 
K.  i'""""*;  ""*  "'*"*'•  *«  *••«  jurisdiction  o(  the  S 
i^  l^nl'v?.'"  '",M*  l**"""""''  over  it  is  concerned  There 
is  no  provision  of  that  nature  in  the  British  North  America 

ct*;tit;ttTsVe7rio:';r;::LT^^^^  -'^-'  -  - 

There  is  no  power  conferred  by  any  express  lantfuaire 
or  by  any  implication,  that  I  am  awL  oUpon  L  dS 
ion  Parliament  to  denude  Itself  of  its  legislative  iurisd?cTion 
"aWished.        '  "'  '"'  ■"•''"t'Wnj?  which  tt  onKs  S 

Mr    FOSTER.     Does  the  decision  of  the  judge  on  a 
point  of  law  make  that  declaration  permanent? 
M 


It  is  only  a  declaration  of  what 

It  is  the  judge's  opinion  of 


Mr.  Ai'LESWORTH. 
the  law  is. 

Mr.  W.  F.  MACLEAN, 
what  the  law  is. 

Mr.  AYLESVVORTH.  It  is  a  declaration  by  the  court 
of  what  the  law  was  at  that  time.  Of  course  Parlinmeut 
has  tlie  power  to  amend  or  alter  the  law,  and  often  a 
judicial  deelarati'Mi  of  what  the  law  is  is  the  very  ground 
for  the  amendment  which  I'arliament  in  its  wisdom  makes 
in  that  regard.  The  point  I  am  trying  to  make  clear  with 
regard  to  the  situation  of  this  company  is  simply  this :  That 
from  the  time  its  line  crossed  the  Grand  Trunk  till  lf)<)3  it 
was  undoubtedly  a  road  subject  only  to  Dominion  legisla- 
tion. 

Mr.  A.  C.  MACDONELL.  If  that  be  so,  and  if  this 
company  understood  its  rights — the  judgment  the  lion,  gen- 
tleman speaks  of  was  in  1897 — why  was  it  that  i:;  1900  and 
1904  it  went  to  the  Ontario  Legislature  for  amendments  to 
its  Act? 

Mr  AYLESWOBTH.  My  lion,  friend  will  have  to 
ask  somebody  else  than  me  for  an  answer  to  his  (juestion ; 
I  am  not  in  the  confidence  of  the  company :  I  do  not  know 
anything  about  the  company.  I  have  no  idea  why  they 
did  it ;  that  is  their  affair.  I  am  not  concerned  with  this 
legislation  one  way  or  the  other.  The  hon.  member  for 
East  Hastings  has  asked  an  answer  to  the  question,  why 
is  this  declaration  in  section  2  of  the  present  Act  at  all  ne- 
cessary? I  am  trying  to  point  out  why  it  would  seem  to 
me  to  be  very  necessary  in  the  position  in  which  the  law  is 
since  the  passage  of  the  Dominion  Act  of  !n03.  I  am  say- 
ing that  from  the  time  the  lines  of  this  re  al  road  crossed 
the  Grand  Trunk  tracks  until  1903  there  a.,  no  question, 
upon  the  decision  of  Mr.  Justice  Street  and  upon  the  plain 
language  of  the  Dominion  Act  of  1888,  that  this  road  was 
subject  to  Dominion  legislative  control  and  no  other. 

Mr.  R.  L.  BORDEN.  In  that  connection,  might  I  ask 
the  Minister  of  Justice  has  he  considered  the  question  as 
to  whether  or  not  the  provision  in  the  Act  of  1888  would 
necessarily  extend  to  street  railways,  which  are  expressly 
exempted  by  the  Act  of  1903?  Might  it  not  be  possible 
that  that  provision  would  be  confined  to  railways  of  the 
character  dealt  with  generally  by  the  Act? 

Mr.  AYLESWOBTH.  The  language  of  the  Act  of  1888 
is  wide  enough  to  include  a  railway  such  as  this,  which  I 
understand  to  be  scarcely  what  would  ordinarily  be  con- 


sidered  a  street  railway.  It  is  an  electric  road  which,  for 
a  eonB.derable  part  at  all  eventB,  travels  over  its  own  pur' 
chased  right  of  way,  and  does  not  travel  exclusively  on  the 

tafi^^T-  °,"*  '"  *•'"*  ^^"'^  I  '««'■  "  I  tWnk  the  temp! 
tation  of  any  lawyer  would  be  too  strong  to  resist,  apoi>  the 

SSreular  o^ot^n'  '^'"'"'"«  f**  '°  ^^''  »*  »»  events,  this 
particular  company  was  subject  to  the  control  and  legisla- 
tive jurisdiction  of  this  Parliament.  * 

Mr.  R.  L.  BORPEN.  Would  the  Minister  of  Justice 
^1^.7',."'-  T""  ''l''^"°°^  ^  ^""^  «°t  do"*  niore  than 
flluZ  n  ^*^«T2*.°?  ^'-  J"^"''^  8*'««*'  to  which  he 
alludes.  Does  the  definitive  pronouncement  of  Mr  Justice 
Street  extend  beyond  this    that  in  respect  of  the  croslg 

liwlwr'^".  ^"^l^  ^'^''y  °^«^  the  Grind  Trunk 

Ba  Iwoy,  the  first  mentioned  company  was  within  the  lecis 

ative  competence  of  the  Parliament  of  Canada   and  witWn 

Co^inlT?    f  °"w*  the  Railway  Committee  of  the  Prfvy 

me  !^nH  T^^I'E'''/0PH-     I  have  not  the  volume  bafore 

t  wa«  „  H.-*  '°°  '"''••  ■  ^  ^."^  ""-^^^  *•>«  impression  that 
lin^  I  iT  '''■•«°, '"junction  to  restrain  this  road  from 
fs  vfrrdeVn-t'"'«''V  ^"*  ^''^  '"^Kuage  of  the  learned  judg^ 
croIsTng  '  '°  °°  "^y  '™'*'  '*'«  """ttov  to  the 

r«.H*?-'^  RL.  BORDEN.     What  the  Minister  of  Justice 
read  did  undoubtedly  go  that  far  -'"suce 

S^ritT^t^^-^^r^-^; 

I  cannot  tf'^^  y  ^"^  ^^^  ^"'''^  ^^  **>«  Parliament  bu 
Li?.  A  f  ?u°°*""°8..*^''*  ^'"»*  *he  British  North  Am- 
erica Act  authorizes  this  Parliament  to  do  is  to  declare 
certain  works  to  be  for  the  general  advantage  of  Canadl 

th«  wnlf  '^'*  'r«"f«!  ^^  l"'^^  «  declaration  not  that 
the  works  generally  of  the  company  are  for  the  advantMe 
of  Canada  but  some  defined  portion  of  those  works  aS 
However  that  may  be,  we  have  now  this  positbn  of  £s 

beefed 'k^"''°*  "•TP'^^y  •«  concerned:  A  oor^^y 

ncorporated  by  provinoial  statute  afterwards  becoming    in 

the  execution  of  the  works  contemplated  by  the  Ac^  which 
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brought  it  into  being,  subject  to  Dominion  legiglative  con- 
trol and  to  Dominion  legiglative  control  alone,  continuing 
in  that  position  for  a  period  of  seven  or  eight  years,  and 
then  being  possibly  dethroned,  if  I  may  use  the  expression, 
by  the  passing  of  the  Dominion  Act  in  1908,  which  limited 
the  Dominion  legislative  control  to  crossings.  It  is  doubt- 
ful wbether  that  enactment  of  1903  was  or  was  not  eReetive 
to  dest^>y  the  Dominion  control  which  had  previously  ex- 
isted over  the  whole  undertaking.  This  company,  being 
advised  by  their  counsel  to  seek  for  an  authoritativo  declara- 
tion as  to  their  status  and  position,  it  is  only  this  Parlia- 
ment which  can  pronounce  such  an  authoritative  declara- 
tion. No  other  tribunal  or  body  can.  This  parliament  is 
the  one  which,  by  the  British  North  America  Act,  is  alone 
vested  with  the  jurisdiction  to  declare  a  particular  work  to 
be  for  the  general  advantage  of  Canada.  Can  it  tvii  undo 
what  it  has  so  declared?  I  Und  no  warrant  tor  't.  in  the 
British  North  America  Act.  The  imperial  Parliament  has 
said  to  this  Parliament:  lou  may,  in  the  exercise  of  your 
good  judgment,  declare  any  work  which  you,  as  a  Parlia- 
ment, consider  to  be  for  the  p.eneral  advantage  of  Canada 
to  be  of  such  character;  and  so  declaring,  ycu,  and  you 
only,  shall  tbencisiorth  have  legislative  jurisdiction  over  it. 
This  Parliament  did  once  so  declare  with  regard  to  this 
road.  Afterwards  something  has  occurred  which  puts  the 
position  of  that  road  in  this  respect  in  doubt.  Under  these 
circumstances,  it  seems  to  me  the  most  natural  thing  in 
the  world  that  this  company  should  seek  to  have  a  declara- 
tion on  the  subject  which  would  put  its  position  beyond 
question.  As  to  the  general  merits  of  the  Bill  I  say  noth- 
ing. I  am  free  to  admit  that  I  have  formed  no  particular 
opinion  upon  it.  If,  however,  we  credit  those  who  are 
asking  this  legislation  with  sincerity,  then  certainly  the  pro- 
visions of  this  Bill  are  such  as  no  other  Parliament  than 
that  of  this  Dominion  can  pass. 


Gorrttpondtnct  With  Provincial  Bovernmant. 

During  the  debate  last  session  the  Hon.  Mr.  Foster  re- 
marked :  ' '  We  would  have  been  saved  a  good  deal  of  this 
trouble  if  the  Company  had  sat  down  and  reasoned  out  the 
path  they  chose  to  take  before  com'ng  to  us."  That  is 
precisely  the  course  which  was  pursued.  Mr.  Gibson,  by 
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in  «ny  way      Hr   I?!    "'"'''.«■'»«  "<''  Pombattod  by  them 
-J^the  latter,     ^^it^^rl  l^'l^^ZZl'^t'^ ^^j^^^ 


H"n.  J.  r.  Whitney,  K.  C, 

Premier  of  Ontorio, 

w     ^  Toronto. 

™y   Dear   Premier  :— 


9th  Mareh.  1907. 


'^J'"y'^"T">"^^^  »h«  train  yestenlny  on 

appearance  before  jou  w^  ,  e£v?.!l  ."  '  ""  *"""■  ""'l  »  half  u  v 
8<.inR  into  the  Hou."  an,  S"h„  .""  "^"  "'^  time  o  your 
which  I  am  interested  w„"  ni.rh  .n.''^  <li8cuH»i„n  of  the  natter  "n 
B  if  T"^'^""':  ^'•'"-  ^^•S^^/lS  "!  satisfactory  «.,  i,"„The'r" 

«"d  0-  'o  which  ;,^blv'^m^hTZ■;'''t^  j;'  p'"""« "  'h™u«h" 

»"  wy  11.  you  later  on.'even  thoi.oh T  J"  '""'''  """ething  furthtT 
compan.,s  in  which  I  an,  intcr&fl  l.l'     *".  ""'  '"'^^  any  ofthc 

^to,,  Badial  Railvay  S'"„nv  ^„nl'  l''^.''PP'i<='"i™  o     he"V^! 

connection  and  intercW  oflrt^htZffi  "''";;.''"'l "''  haveTV  ew 
way,  and  we  (that  is  thofe  who  own  he^.^^i''^  "*»'«'' Domini.,n  rai! 
and  Hamilton  Electric  RaihvavThLi.  ?"''''''' ^"^  '''«  Bf^ntford 
•Tmni?""""  "Bl'latlon  wh  K'w.  .r.  h",  "  J^""""!""  char  er- 
•Imply  mean  blocking  our  .nt.7Drl..  a""",'  *'  <»««*«  would 
enough  of  short  line  raih,.,v«  nf  ^"^  'i''  .  ^'"''''y-  ™rely,  there  ore 
runmng  along  the  pub  ie  h^^v,  ."s  'rf'Z'"'"  1"™^'"  »ml  r'a  Iwav^ 
t^>  another  which  keep  going  to  Ott»".-»f      'Ju*!'^  '"'  f™"  ™e  tow-,, 

=0.-^  gett,ng  -at   Ot\^t^a  ?'bT  ,tSr^i'&  ^  ^ 

t"  .^i4'7upe"vii^:,ft^r,;;;t/;H''''^  «>. '"  f™n,  our  wanting 
rather  have  to  deal  wTth "to  Board'ff'''"'ir"l^'"-').  w^  w™W 
Board  both  on  the  ground  of  -on vln""  t^e  Dominion  RaUwav 
been  strono  v  imnro-;,!      -ii     .convenience  and  hpnii=o    *'"'i"ay 


™.hi^  'i"""  *'""  '»'™?»  "n^  «rnine«,  uDioflopncnl  either  by 
public  clamor  or  yellow  joumalisin.  ' 

I  il»  not  think,  in-lml  I  know  full  well,  that  iXTwrnally  I  can 

Z  »ml  „ n  .hi;  I  i  '  "•'/«""«  "'  y<""  •"•••nt  political  support- 
era    and  all  that  I  aak  m.  chat  ^our  counne    at  Otta»va  bi.  iimncl  - 

?,^,n^'IV:"'r"^'r'  "•"'  '"  «""n™<'"n  with  the  bill  «t  Ottawa  Tf  it  , 
SnU^  ["m/"  '^  ?,»."<»»e'l.  Pn  opp-mition  br  mad.,  by  him  to  th  ^ 
KH"  L"  "U  ""1  '''na  ruction,  to  that  ..(I.xt  are  to  be  uaofii  a 
letter  should  bo  sent  to  biui  on  Monday.  u«iiii.  a 


Believe  ra» 


Youra  very  tr  .y. 


J.  M.  GIBSON. 


„        ,    „    .  22nd  March.  1907. 

Hon.  J.  P.  Whitney, 

Premier  of  Ontario, 

,,    „       „       ,  Toronto. 

My  Dear  Premier:— 

r„„.'^„?""™^'.*"  ™'"',.<'>e  application  made  to  the  Parliament  of 
ElecWc  Rafhvlv  Th''2"'«  "'^  *""  relating  to  the  Hamilton  Radia 
Jh.  ™,^  Railway,  which  was  incorporated  by  Leglalature,  and  for 
the  purpose  of  declaring  tht.t  Company  "a  Company  for  the  Heneral 
hfT»'',S'  "^'^"''^^•J  hope  that  wLt  I  sni.f^.me  da  »  aSo  »™ 
ten,^  hJ^™/  T  '"^  '"'"  <»»»«"«»  .haying  been  seriously  in- 
temled  by  me.  I  want  now  to  state  that  when  giving  the  initter 
your  consideration    while  there  might  bo  some  doubt,  there  has 

Ottawa"'at'a'if  thi'R''?"^',!'^^!  '°  "i>'  "1'°''  *»""  without  going  to 
intana  at  all  the  Radial  Railway  has  been  a  Dominion  Hailwnv 
ever  .mce  we  crossed  the  GranS  Trunk  in  1897,  and  I  e^cS 
,n5  Iv  1?  r*''  "'  ^  memorandum  which  I  worked  out  recent!^ 
h^l^^'"^  '"  Ty™">'l  indicates  very  clearly  that  it  wouW  bave 
!«.  .hn"'^  "^""^'^  '"^  "t?  ^P  ''•■«  *"">««>  the  Company  as  anything 
less  than  a  Dominion  Railway  I  think  when  once  the  Parbame"? 
of  Canada  declared  i^  with  other  "railways  for  the  general  advin- 
age  of  Canada"  that  Parliament  could  do  no  more  in  the  wav  of 
changing  or  affecting  the  .juestion  of  jurisdiction!  for  fmm  tha 
C»3»'h"'}'''"' ^^^^"";''  **'V'^  A™-"™  ■'^ot.  the  ParrmenHf 
denrive  1^^"'^^^%^^°^  T"'"'"^  jurisdiction  which  it  could  n,,t 
deprive  itself  of  or  delegate  in  any  way.  In  the  absence  of  any 
kgislation  at  all  at  the  present  time,  if  I  had  been  gdSg  to  i^ue 
bonds  or  to  expropriate  right  of  way,  I  certainly  -ould  have  p^ 
«Slt  k"".'''""  the  Dominion  Railway  Act  as  the  safer  Z^'^^ 
adopt  bnt  you  will  agree  with  me  that  in  a  matter  like  thiTany 
p...lb,  daubt  a.  t.  Which  Juriadiction  w.  ar.  und  r  h.uld  b,  ..t 
^■u\i.  "S"-  '."^'ii  ^  """S^  8lad  indeed  if  you  and  your  colleagues 
Z  J^^A  '**  •'  '"**"  ^^P'ana'i™  f™ni  me  and  dismiss  anv  bought 
of  S^aS"""        "^^  Provincial  jurisdiction,  just  for'  the  X 

Believe  me. 


Yours  sincerely. 


J.  M.  GIBSON. 
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Let  any  one  put  himself  in  the  poeition  ol  the  promot- 
er! of  thii  bill  and  mIc  whet  ho  would  do  under  the 
existing  oiroumitancea.  Candor  and  hcmesty  would  compel 
an  admission  that  the  promoters  are  adopting  the  only 
course  open  to  them. 

The  Hamilton  Radial  Railway  now  runs  regularly  to 
Oakville.  On  Burlington  Beach  to  a  considerable  extent  it 
rnus  on  the  side  of  the  old  roadway  across  that  neck  of  sand. 
To  a  great  extent  in  Hamilton,  and  for  almost  entirely 
the  remainder  of  the  distance  to  Oakville,  the  railway  runs 
on  private  and  expensive  right  of  way,  graded  for  double 
tracks  and  double  tracked  from  the  centre  of  Hamilton  to 
the  Burlington  Canal,  with  80-pound  rails,  the  same  heavy 
rails  being  used  all  thr  sy  to  Oakville.  Expensive  steel 
bridges  on  concrete  pib._  bave  been  built  at  Bronte  and 
Oakville,  both  providing  for  double  track.  There  has  been 
expended  on  the  railway  in  engineering,  right  of  way,  con- 
struction, equipment,  etc.,  nearly  a  million  dollars. 
The  railway  runs  into  the  new  ^lamilton  Terminal  station, 
recently  completed  at  a  cost  of  92SO,000,  and  which  is 
under  the  same  proprietorship.  At  this  station  it  connects 
with  the  Hamilton  and  Dundas  Railway,  and  the  Brant- 
ford  and  Hamilton  Electrici  Railway,  the  latter  of  which  ie 
nearly  completed,  the  rails  having  been  laid  into  "  a  City 
of  Brantford.  Both  of  these  railways  are  under  the  same 
proprietorship,  and  the  Brantford  and  Hamilton  Electric 
Railway  has  a  Dominion  charter  given  to  i'  g  before  the 
promoters  of  this  Bill  had  any  notion  or  .  inticn  of  be- 
coming interested  in  that  enterprise.  It  fills  he  Hamilton 
to  Brantford  purposes  of  the  Rad'M  Railway  It  is  built 
on  the  same  lines  as  a  first-class  ^team  railway  with  80- 
poun£  rails,  entirely  from  city  to  city  on  expensive  right 
of  way  an  ^.  costing  over  one  million  dollars. 

Connection  is  also  mi'  m  at  the  Terminal  Station  with 
the  Hamilton,  Orimsby  an.;  Beamsville  Railway,  running 
easterly  from  Hamilton  through  tho  fruit  district,  a  dist- 
ance of  23  lailes.  The  control  of  this  railway  belongs  also 
to  the  proprietary  of  the  Radial  Railway.  It  will  not  be 
the  policy  of  the  company  to  closely  parallel  any  of  the  lines 
of  railway  which  it  owns,  and  which  may  be  regarded  as  a 
part  of  its  system.  Eni-ance  into  the  City  of  Toronto  and 
terminals  there  mean  very  large  expeniitnres  of  money, 
which  the  Company  has  made  provision  ior.  The  Company 
proposes  to  run  along  the  streets  of  Toronto  only  with  the 
consent  of  and  on  terms  to*  be  agreed  upon  by  the  city. 
Powers  to  cross  the  international  bo'jndarieB  at  Niagara 


Mul  Detroit  have  been  aaked  for  wid  em  only  be  granted 
by  the  Dominion  PBrliament.  The  i.iggeition  wb«  made  a 
year  ago  that  when  the  railway  waa  built  to  the  boundary, 
if  further  power*  were  required  they  could  then  be  aakod  for 
and  granted.  But  that  ia  not  the  way  railway  entorpriaea 
are  financed  nor  railways  built.  It  would  moan  a  new  de- 
parture in  the  oaw)  of  thia  railway,  and  if  adopted  aa  a  set- 
tled practice  would  render  many  a  uaeful  undertaking  im- 
practicable. 

This  is  not  a  itrtat  railway  In  any  mum,  and  never 
hat  bean,  nor  doai  It  do  a  itraat  railway  bnilntti.  Its 
original  charter  waa  granted  before  the  psBsing  of  the  Elec- 
tric Railway  Act  and  definitely  puts  the  Company  and  its 
railway  under  the  General  Railway  Ac*  '>f  Ontario,  so  that 
all  talk  or  argument  based  upon  the  R.  lal  being  assumed 
to  be  a  street  railway— whatever  difference  that  might  make 
— is  quite  wide  of  the  mark. 

The  foregoing  observations  have  been  made  with  a  view 
to  showing  that  a  case  on  the  merits  and  facts  has  been 
made  out— that  the  Company  is  inseparably  connected  up 
in  a  railway  system  part  of  which  is  under  Dommion  juns- 
diotion,  that  it  is  built  on  lines  similar  to  the  large  steam 
railways  and  will  carry  on  a  freight  business  necessitating 
interchanges  of  traffic,  anJ  that  the  extensions  it  asks  for 
cannot  be  granted  by  a  Provincial  Legislature,  but  only  by 
the  Parliament  of  Canada. 

But  apart  from  all  this,  when  it  is  shown  that  by 
virtue  of  Dominion  legislation  the  Company,  accordmg  to 
the  judgment  of  the  late  Mr.  Justice  Street,  became  a  Do- 
minion railway,  and  tliat  this  view  is  unequivocally  ex- 
pressed by  the  Honourable  the  Alinister  of  Justice,  and  by 
the  legal  firms  of  Blake,  Lash  &  Cassella,  and  Nesbitt, 
Gauld  &  Dickson,  and  a  furmer  Justice  of  the  Supreme 
Court,  Wallace  Nesbitt,  K.C.,  surely  a  sufficient  case  has 
been  made  out  for  the  bill  and  ^  declaration  that  will  put 
an  end  to  all  question  about  jurisdiction  and  enable  the 
Company  to  proceed  with  its  undertakings. 


